KERALA REAL ESTATE REGULATORY AUTHORITY
THIRUVANANTHAPURAM.
fCom-plai-nt:_No-. 9712022

Present Sri. PHKunan Chalrman -
Srl M P Mathews Member.

- Dated Z.O.th'.D-ec,ember, 2022

. 'Complainant' o
~Arif AM
Assamarakath House

-~ Kundazhiyur,
- Thrissur- 680616

1 M/s Shoppers Internat1onal Pvt Ltd _
Represented by its Managing Director

~ Door No. X1/292, Veluthoor Desom P O

a Thrlssur-680012 | B -

2 Mr PP Sunny, |
- _'_'_Managmg Director of - -
. Shoppers Intematlonal Malls Prlvate lelted
Peng1paamb11 House, - -
‘Thekumthala Road, Kaloor P O
- _-Elamkula:m Kanayannur Taluk,




The above Complamt came up for hearlng on 31/ 10/2022 The_ B

'Counsel for the Complamant and the Respondent along w1th the -

o counsel attended the hearmg

ORDER

1 - The facts of the case are as follows:- The
| Complainant is the allottee i-n'-'the proje_ct “ELROI Luxury
Apartments situated at' Thrissur develop‘ed hy the
Respondents in the year 2015. The Respondents obtained the
building p_el_ml_t:_on 09.02.2015 from Thrissur Mumc1pal-1t_y for

the construction of a multi-stored commercial cum residential

bUil‘ding Based on the proposa'l' put forward byu the |
Respondent the Complamant decided to purchase one ﬂat in
the 31'd ﬂoor Type D of 1985 sqtt in the sa1d prOJect On -
- 28.09. 2019 an agreement for constructlon was executed |
~ between the Respondent and Complainant which details the
“terms and .condi'tions of cons-truction -of the apartment for a
total con51derat10n of Rs. 1 17 15 800/—1ncludlng GST It was
also promlsed that the cost of constructlon 1s 1ncluswe of the
mfrastructure development and common facﬂltles to the said
| 'prOJect such as mternal facﬂltles dralns water supply lines, |
securlty ete. Though the agreement has mentloned the total |
cost at Rs 1 17, 15 800/- the complalnant actually pald Rs .
B z_l 80 00 000/— As mstructed by the Respondent the-

Complamant purchased the und1v1ded Interest 1n schedule A |




s Schedule B prOperty for a consrderatron of Rs, 62 84 200/-,

| -:.'f'_to construct and hold the resrdentlal apartment No 3 D w1th a

': :super bu11t-up area of 184 41 Sq meters in the 3““ ﬂoor of the

above said burldmg along wrth rrght to use the common areas |

and fac111t1es and the rrght to- use one executrve car parkrng

- facrhty on the second basement for a con51deratlon of Rs.

L prope wh1ch is 1 798% of undrvrded rrght t1tle and Interest' o

1n schedule A property equlvalent 10 0. 465 Ares of Iand Wthh : | o

K ._ 29 77 500/- and' exclusrve r1ght to.use terrace portlon havmg - }

anarea of 104. 97 sq mtrs for a consrderatlon of Rs 25,000/- as o

_prescrlbed as: -schedule C property Even- -thoug-h the_

Complamant has made advance payment of Rupees 25 Lakhs

o and subsequent payments to - the - ReSpondent as per the

| -“Annexure 1 of the Agreement the Respondent has m1serably
- falled to complete the apartment as agreed A letter was 1ssued

| ---to the respondent 1nformmg the amount pald SO' far

The Complarnant submltted that as per o |

= Clause 12 of the Agreement for Constructron the handlng over =

L _Iper1od was 16 weeks from the commrtment penod after the -

. executlon of the Agreement for constructlon As. per Clause 18'- :

o -_-of the Agreement for Constructron the Bullder had undertaken-_ o

o to complete the sald construcnon w1th1n 18 months w1th a

- '.grace perrod of 3 months Therefore 1t 1s: evrdent that there lS -

o a delay 1n completlng_the Work and handmg over the apartment |

'-w1th1n the agree ;;."e perlod It was assured by the- |



Respondent that the keys of the apartment will be handed over._- 3

’=_:-:_w1th1n August 2018 as per the proposal Though the o

o Complarnant rssued several communrcatrons explarmng the |

grievances, the Respondents- ‘never replred- to- the same

- Accordlng to the Co:mplarnant he isa businessman and durlng

the pandem1c he was not able to uphold h1s busmess

. According to. the Complaint he--had arranged -t_he-.entlre- sale

coﬁstderaoon_ by ._avai.ling-- p.erson-al_.loans from' a bank -paying

| _high'cornmercial in-teres__t.' @-8-'.:6.5-%'-. ‘As per the --Clompli'ain-ant

o che_qtte issued to the .Re's.p_.ondents‘; for security -ptuposes was
+ deposited in the bank and n'otilee':dat'ed 25/11/2021 was issued |

in view of the drshonored cheque It was further submitted that |

| the Respondents mrserably falled to complete the work wrthm

| the Stlpulated time as per the agreement The Complamant as

| ._ _per clause 12 of the agreement 1s entltled to get the apartment

completed or to recelve Rs. 4 per sq. ft per month as: 11qu1dated'

- -damages t1ll the date of actual handlng over. The Complarnant“ -
- is also- entrtled to get s-u-ltable eompen-satl-on for the de-l-ay in

- completmg the constructron The relref sought by the

o _"Complamants are .

-'-.(1) To d1rect the respondent to. complete the construct1on of
the Apartment sﬂ:uated on the 31 ﬂoor Type D allotted to o

:_ the complarnant in ‘El Ro1 wrth all common amemtres_.

and- fac111t1es as promlsed in. specrﬁcatrons 1n the -

.-Agreement for'

o;n:stmctlon advert1sement etc and
’—“\ *\ - : :



- -hand over the same to the complamant wrthln the tlme o

- ._.._._e.'lrmtt fixed by the Authorr::%'_f_}'-_ R

. (2) To refund the amount pard by the complarnant ie -

1 80 00, 000/- along wrth the mterest computed at the rate
._.of 18% per annurn computed from the date of recelpt of I
the amount by the respondent trll the payment of the
same. | _ |
| The ReSpondents ﬁled an objectlon and -
| submrtted that the Complamant is not. entrtled to any of the
.rehefs sought in the Complarnt Accordrng to the Respondents |
. .'--'.they had taken up the constructron of - a 'mult1 storred
com-mercral cum resrdenual burldmg named ‘El Roi’ w1th acar
o park and common amenrtres, and it was. constructed on 25.88
Ares of land srtuated in Sy. No 2016 was Jorntly owned by
_Mrs Madhurl Varma -the Late Mr K. Krlshnan Kutty, and the
_13‘ Respondent Company It was further submrtted that the ..
| '.'Respondent had obtalned a bnlldmg permlt dated 09 09 2015

o and the constructron was completed wrth all the permrts and :

o -approvals obtamed for the pro] ect As per the Respondents the -

o Complamant ‘was bound to pay Rs 1, 80 00 000/- whrch |
o 1nc1uded Rs 62 84, 20./— for the purchase of 1 798% und1V1ded_' |

| share in the- prope__f

. .__Agreement for sale Was entered 1nto on 03 10 2019 for that__--

-_Tﬁ-_pm-pose The' Cornplamt had paid Rs. 16, 392 867/ to the

e _"Respondcnts as on"- the% date of executron of Annexure E Sale_ o

equrvalent to- 0465 Ares and an



B -Deed and a Cheque for an amount of Rs 16 07 133/- for the-

o balance cons1derat10n was also handed over as stated by the

- Respondents The Respondents clalm that they had completed

the ._con_structr-on.of. the apartment on time as guaranteed in the

A.greentent for "c.onstrueti_'on_ and the completion certificate -
~ dated 18.12.2020 and occupancy _c-ertiﬁc'ate dated 24.03.20_2 1
| was issu'e.d_ by the 'Thrissu-r COrlp'oration. It was submitted by
~ the Respondents though the ab‘jo've i-nformati'-on. was passed on
the ;Complaint there was no response from the side of the

* Complainant. The cheque for Rs. 16,07,133/- was presented

. and  returned” with - the ~remark - “Funds Tnsufficient”.

'.Subs’equently,r a notice was issued to the Complainant, but the

o Complarnants instead of paying 1 the balance amount, had sent

a reply raising untenable contentlons Thereafter, a suit for -
| rec_o_very was ﬁled_and th:e same is pend.lng before Corn-merc._la_l_
Court, Thrissur: In the suit, an att-achm'ent‘ Was ord‘er:-l’-:d: in IA 2
:of 2022 and the said apartment 1s condltronally attached. As
- per the Respondents they are hable to- hand over the_.
-possessmn of the apa:rtment only aﬁer the dues are. cleared by
the purchaser as per clause 50f the agreement .
" | B The Respondents further submltted that '.
o as per clause 18 of the constructlon areement they are bound- |
- _to complete the constructron w1th1n 18 months w1th a grace'-_-
perrod of 3 months and they Were able to complete the pro~]ect.-_ |
| w1th1n 28 03 2021 wrth a- perlod up to 28. 06 2021. It was' -




o ;due to the nonpayment of the balance cen51derat10n that the

apartment was net handed over: to. the Complamant The'

: :allegatlon that apartment was promrsed to'be completed as_ o

- early as.on August 2018 is absolutely false sowmg to the fact

o that the: Agreement for constructlon was only entered upon on:

i | 28.9. 2019. The provrse to sectron 18 of the Act, 2016 under .

. which the Complarnt is preferred ‘is not- autornatlcally_

o attracted, in every case of alleged delay. The same can only

“operate, . if an- allottee has paid hrs dues in full, and is in

| -.-'--'--complrance wrth provrslons of the Act, 2016 Under sectlon

-:_'.19(6) of the Act Allettee IS duty bound to pay wrthrn the

* timelines prepared 1n the agreement, which the Complamant-
herein failed to do. In this regard, as .-p_e_r__- ._ord.er. dated
12082021 in REFA 27 of 2021 is also significant, to the
: feigtenft-- it was -hel-d: that the provisions of the Act cannot be
| _'1nv0ked fer return of money/ mterest/compensatron in a
~situation where the Allottee has failed to pay hrs dues The.

| -'Complalnant is. not entltled to any rellefs clalmed and 1t was

L ._prayed to d-lsmrss-_the_.Conrpla-m.t:_wﬂ:h- .exempl-ary-. epsts.

| | The matter was heard on 31/ 10/2022 and o
| -};the p0551b111ty of settlmg the 1ssues between them was |

: '--*dlscussed However smce we have net recetved any'-

_."mfermatlen from the complalnant regardmg the settlement of -

1ssues and hand e(er of the apartment thrs Authertty cannot



| srt over the Complamt after the expiry. of the 30 days promlsed

- for settlement Hence the Complamt Is decrded on merrts The

- j:documents produced by the Complarnant are marked as

Exhibit Al to A8 “The documents produced by the
ReSpondents are marked as. Exhibit B1 to B7. Exhibit B2 is
- .the agreem_ent for the sale of an undivided share in land dated

3102019 executed between the Complainant, the 1%

aResponde'nt' represente'd- by the 2-‘-“j reSp'on-dent' : and the
landowners for the sale of 1.798 % undivided share in 25.88
~Ares of land. Exhibit A3 is the agreement for constructron. |

- executed -one28-.09-._2.19.b_etween the. complamant_and the 15t

Respondent- represented by the 2™ Respondent for
| constructl_on of the apartment described in Schedn:le B attached

to the agreement for a total consideration of Rs. 1,17,15,800

: 1nclud1ng GST. It is mentioned i in the above agreement that the
con31deratlon 1S exclusrve of the cons1derat10n for the sale of |

_und1v1ded=- share of land to the 1 respondent as in the payment
schedule appended to. the agreement as Annexure 1. It is also

| mentloned in the agreement that the sale deed for the undivided

"share in the land and property as described in Schedule B
_attached to the agreement shall be deposited w1th the 1*

. respondent as collateral securrty agamst the total cons1derat10n .

B along wrth the other charges contemplated in-the: agreement

- :The lSt Respondent had undertaken to ensure handlng over

| possess1on of the construcuon to the Complamant wrthm 30




: days after completlon The perlod of completmn as per the a

o 'agreemeﬂt is 18 months wrth a grace perlod of 3 months The o

o completlon date can be taken on 28 06 2021 Exhlblt AS is the -

 sale deed dated 1V 11/2019 executed by the 1 Respondent'

"represented by the nd Respondent and the landowners o

'transferrmg 1. 79 % undmded share in25. 88 Ares of land and -
g -bullt-up area of 184 41 Sq mtrs 31tuated on the 3rd ﬂoor of the _.
burldlng named El R01 together with the right to use the |
common areas and fac111t1es an exclusive car parklng fac111ty -
. on the Qnd basement and exclusive right to use the  terrace
- portlon havmg an" area.of 104.97 sq. mts for a. total
con51derat1on of Rs 92,86, 700/-. It is stated in the sale deed
 that the property more particularly descrrbed in Schedules B

- and Ci in the sale deed is. conveyed to the: Complalnant through

the sale deed after havmg recelved the full and ﬁnal sale -
R consrderatlon of Rs 92, 86 700/- Exhlblt B3 is the occupancy
o certlﬁcate dated 24 03.2021 issued by 1 the local body n is clear

| ._that the sale deed was executed before obtalmng the occupancy |

-certlﬁcate

Accordlng to the Complamants the

E total cost as per the agreement was Rs. 1 17, 15 800/— agarnst' -'

| wh1ch an amount of Rs 1, 80 00, 000/— was pald Exhiblt Abis o

; _the letter dated 10 11 2019 ferwarded by the Complalnant to

- the 15‘ respondent and landowners in- Wthh the detalls of

'- payments made 'Ealong WIth the cheque nu:mber is shown




e altogether there are 6 transaet1on shown in the letter for a total |

o '-'_-.amount of I 78 82 133 agamst wh1eh the last transactlon of Rs -
16, 07 133/- is Wrthout the date of the cheque Exhlbrt B5i 1s the

~letter mtrmatmg the drshonor of the cheque for Rs 16 07, 133/.
.Exh-lblt- -_B6 is the. -_pl-a-mt_ presented before the hon’ble |
C(')mmerei-al Co__urt':, Thrissur by the 1% Respondent praying for
" a decree to recover an amount of Rs. 16,31,240/- with future
| interest at 12 % for Rs. 16,07,133/- from the Complai'nant
__Exhlblt B7 1s the: attaehment order in T A 2/2022 in CS
18/2022 |
- The prOJect is reglstered under sect1on 3
of ‘the Act 2016 ~ with reg1strat10n number K-
| =RERA/PRJ/TSR/ 129/2022. Therefore there is no d1spute in
the fact that the Real Estate project falls w1th1n the ]urrsdwtron -.

of th1s ’ 'authorl'ty, and the 'Real Estate (Regulations &

_Development) Act 2016 the Real Estate (Regulatmns &
| Development) Rules, 2018 and the regulatlons made there are |
-. -_applrcable to the pl‘OjCCt The Agreement is executed on
03 10. 2019 after the Rules 2018 Was notlﬁed on 14. 06.2018.
- As per the Exhrbrt A6 letter dated 10/ 1 1/2019 the detarls of )
'-payment made before the executron of the Agreement on
_31/01/2018 &17/04/2018 1s Rs 25 00 000/— -As per sect1on._ |

R __'13(1) Ofthe Act, 206 “(]) A promoter Shall nor accept a sum more .

'_ _than ten percent of the cost of the apartment plot or buzldzng as the SR

case. may be as.an. advance payment or an appltcarron fee from a




B person wzthour f rsr entermg mz‘o a wrzrren agreement for sale wn:h Sueh _

3 person and regzsrer the sa:d dgreement for Sale under any . Zaw for the

- rzme bemg in ferce As per secfzon13(2) ef rhe Aeré2016 “ (2) T he e

dgreemenr for Sale referred to in Sub-seetzon (1 ] ') shall be m such form '
-"as may be prescr:bed and shall specg}jz the parnculars ef developmenr

: ._ of the prejecr mcludmg rhe construcr;on of buddmg and apartmenrs :

o along wzth spec;f edrzons and mternal developmenr works and exremal

' development worlas rhe dates .and rhe marmer by whreh paymenrs |
| towards the eost of Ihe apartment plot or bu:ldmg, as. the case may be,
b are ro be made by the allottees and the date on which the possesszon of

‘the aparzment plor or buzldzng is to be handed over, the rdtes of mterest' :
| ._: payable by the promoter 10 the allortee and the al Zottee 1‘0 the promorer N

in case ef defauh‘ and such other partreulars as‘may be prescrzbe

: There 1s a SGI’lOLlS v1olat10n on the part of the promoter and the
o promoter is llable 10 pumshments under the Act 2016 “The |
Hon ble ngh Court v1de Judgment dated 14/07/2022 in MSA |
- No 4 of 2021, has the followmg observatrons “Secnon 38 fmher o

i provzdes about the powers of K~RERA to zmpose pendlty oF mrerest in

regard 1‘0 any corztraventwn of oblzgatzon cast upon rhe promorers __
' allottees and reaf estate agents urzder the Aet or Rules and Regularzons

- So rhe above provzszens under Ihe Acz‘ dlso would speak in volumes |

o dbout the power and authorzty ef z‘he K RERA 10 reselve rhe issue when .

e the Act ﬁom rhe part of rhe promorer m rec

| :;-a complamt zs preferred or suo moto in relanon 10 z‘he Aet and Rules -

i 'So when it has come our there zs express vzelanerz ef the provzszons of

”gmorerhan 10% Of the

. ;_'__"'se_.e value as advan_; e__wzrheu_: executmg agreement by rhe premerer the-.:' SR




R

o Redf Est‘aré séC'tor wtrhout agar‘n driving the"allott‘eé t‘o--Cfv'il COurt‘ faf'

:-redressal of t‘he grtevance to.get the advance amount unaut‘hortzedly '

o _recezved by the promot‘er

In the complarnt referred to: above it 1s.
| notrced that the total cons1deratron as per the agreement was |
1, 17, 15 800/- agalnst which an amount of Rs.

1 80 00 000/— was pa1d As per the letter dated 10.11.2019
forwarded by the Complalnant to the st respondent and
B landowners 1n whrch the details of payments made along with
the ch_eq;ue__ nu-_rn-ber .are show_n and -altogether there are 6
trans-aotions sho:v:tf.n. “in the letter for a total amount of
1,78,82,133 against which the last transaction of Rs.
16_;07'? 133/— is_.'v'vithout the date of the cheque. The cheque for
. an'- amount of‘ RS' 16,07, 133 Was ava'iflable Wi'th'-th-e Respondent |
and the same was drshonored by the bank upon presentatron

.- Thete is a case ﬁled before the Hon ble Commercral Court'
- praylng for a decree to recover this amount w1th interest
@12% and also an attachment order of the apartment allotted
to the Complalnant As per sectlon 88 of the Act 2016 the :

provrsrons of thrs Act shall be an addrtron to and not in

R : | derogatron of the provrsrons of any other law for the tune berng

in force. As per the agreement the full consrderatron is seen' |

: | pard by the Conrpla" ""'ant to the ReSpondent and the apartment -

""1s transferred by sale deed 2766/2019 rn favour of the:' '_
N 'Complarnant Any drsputes between the partres in the cheque




S 13

| '._bounce case can be settled through Commerc1a1 Court..

- _proceedlngs whlch are 1n progress Aﬁer full payment of the .
consrderatron as per the agreement there 18 no Justrﬁcatlon on'.
the part of the. Respondent in holdmg on to the apartment

owned by the Complarnant

9 Consrderlng the- facts and- cncumstances

of the case and perusrng the documents, produced by the' -
Respondents and the Complalnants the Authorrty under
section 37 of the Act, 2016 directs the Respondent to hand over -
~ the apartment to the Complamant within 30 days on recerpt of
- this order. The Complaint i is disposed of accordlngly |

Sa- o o sd-

‘Sri. MP Mathews j"- _snPHmmm

o /Tru’e_ Copy/F orwart_;leda "By/Order/_




APE EN)IX

Documents piroduced bv the Camplamants

1 _-'E-xhlbl_t. AI--:' True copy of the ma1l commumcatlon dated

23.01.2018.

) Exhibit A2 True copy of the mail communication dated

02.02.2018. |

3. 'Exh-i-bit- A3- True copy of the Agreement for Construction |
_dated 28. 09 2019 | |

. Exhibit A4- - True copy of the statement of accounts

5. Exhibit A5- True copy of the Sale Deed No. 2766 of 2019

- dated ll 11.2019.

: Exh-ibl-t A6- True copy of the letter dated 10.11. 2019
_Exhibit A7-  True copy of the letter dated 29.05 2019 and its

reply. . |
. Exhibit A8- ~ True copy of the notice dated 25/11/2021.

_chﬁments Dra'd_;ﬁuc'ed:f.by_;;the: Resondents

. Exhibit Bl‘—.' N True cepy of the resoluuon dated 19. 08 2021

'..Exh-i:bi-t_ B2- 'IITrue copy of the Agreement for sale dated
03.10.2019. e -

3. EXhlbltB3' True COPYOf ”-:oe'eiip'aney eerti-ﬁeate .d:ated'

2 4..':03..._2_2:1__’. L _- , o .

. Exhibit B4-

True\gsqpy of bank memo dated 19 11 2021




5. Exh1b1t B5- True COpy of letter dated 25 11 2021

6 Exhlblt B6- True copy of Plamt No C S 18 of 2022..:_ :

7 Exh1b1t B7- True copy oforder mIANo 2of2022" "







